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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 

Sessions Case No. 314 of 2016 
U/s 436 of IPC 

 
GR Case No. 1195 of 2016.  

 
     State  

 
- Versus – 

 
Sri Shyam Choutal, 
S/O Late Rupam Choutal 
Vill – Ghiladhari   
PS – Sootea 
Dist. Sonitpur (Assam). ………….. Accused. 

 
 

Present :     Sri A.K. Borah, AJS 
               Sessions Judge, 

                  Sonitpur, Tezpur.   
Appearance: 
 
For the State                   :      Sri H.P. Sedai, P.P. 
 
 
For the accused               :     Sri A.K. Paul, Advocate 
 
 
Date of evidence              :     21-02-2017,  
                                           16-06-2017 .  
                
Date of recording of 
313 Cr.P.C                      :      16-06-2017  
 
Date of Argument            :      16-06-2017 
 
 
Date of Judgment              :      16-06-2017  
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1.  In this case accused Sri Shyam Choutal is put for trial for allegation of 

charge u/s 436 of the IPC.  

2.  The factual matrix according to the FIR, in brief is that on or about 

6.30/7 pm. of 22-04-2016 the accused after quarreling with the informant 

attempted to assault her but out of fear the informant went out from her 

house and take shelter at a house nearer to their house. Accused not able to 

assault the informant set his own house on fire as a result, all the household 

articles and documents were also gutted. Hence, this prosecution case. The 

ejahar was filed by informant Bogi Choutal on 23-04-2016 before the O/C of 

Sootea Police station.          

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of Sootea 

Police Station registered Sootea P.S. Case No. 75/16 u/s 325/436/427 of IPC. 

After completion of usual investigation, the O/C Sootea Police Station sent up 

the case for trial u/s 436/427 of IPC against the accused Sri Shyam Choutal.   

4. On being appeared the accused person before this Court, after 

hearing both parties, framed charge u/s 436 of the IPC against the accused 

Sri Shyam Choutal. Particulars of the charge were read over, explained to the 

accused to which he pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as five 

numbers of witnesses. After completion of prosecution evidence, the 

statement of the accused is recorded u/s 313 Cr.P.C. All the allegations made 

against the accused and the evidence appears against the accused are put 

before him for his explanation where he denied the allegation and declined to 

adduce defence evidence.    

6.  I have also heard the argument put forward by the learned counsels 

of both sides.  

7. The point for decision in this case is that - 

(1) “Whether the accused on or about 6.30/7 p.m. of 

22-04-2016 at Giladhari basti, under Sootea Police 

station, committed mischief by fire by setting fire into 

                              J   U  D  G  M  E  N  T 
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the house of the complainant Bogi Choutal, intending 

to cause (or knowing it to be likely that you would 

thereby cause) the destruction of the building, which 

was ordinarily used as a human dwelling or as a place 

for the custody of property  and thereby committed an 

offence punishable under section 436 of the IPC?   

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

9. PW 1 Sri Suren Baskey @ Suren stated before this court that he 

knows the accused who resides at a distance of half km from their house. 

The incident took place in the month of Bahag. He also knows the wife of the 

accused. At the relevant time he was at his home. On the day of incident, he 

was at his home. At evening at about 4.30 p.m. Bogi Choutal came to his 

house informed him that her husband chased her to assault that is why she 

fled away from her house. After half an hour he went to the house of the 

accused and saw the house of the accused is burning. By this time, almost all 

the household articles were burnt.     

   In cross-examination, he admitted that the burnt house is belonged to 

the accused. He has not seen any quarrel took place in between the accused 

and his wife. His house is situated about two furling from the house of the 

accused. Near their house many people resides there. He cannot say whether 

accused was in his house while Bogi came to his house. When he went to the 

house of the accused, he did not meet accused. In the house where fire set, 

was used by complainant as a kitchen, cooked their meal in firewood kiln. 

The house is constructed by thatch and bamboo. During the month of 

“Bohag” usually winds blow.     

10. PW 2 Sri Naren Pan Tanti, stated that he knows both the accused and 

the complainant. The incident took place on or about 5 months ago. At the 

relevant time he was not present in his house. When the house burnt into 

ashes he reached there. he did not know who has burnt it but he knows that 

accused and complainant reside as husband and wife in the same house. 
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While police seized the half burnt thatch and half burnt bamboo he was 

present there. Ext. 1 is the seizurelist and Ext. 1(1) is his signature.   

  In cross-examination, he admitted that the house is owned by the 

accused.  

11.   PW 3 Smt. Bogi Choutal, complainant of this case, stated that accused 

is her husband. The incident took place in the month of last Fagun at about 5 

O’clock in the evening. At the relevant time she was at their house. Her 

husband came from Tea Estate and took quarrel with her. Her husband 

attempted to assault her then she fled away and took shelter in the house of 

Suren Baske. Accused after burning his house, fleeing away. Thereafter along 

with local people she went to their home and saw the most of the  materials 

of the house were gutted into ashes. In the earlier occasions also accused 

assaulted her. In one time she was cut by the accused. Accused suspectsher 

and therefore assaulted her. She resides with the accused as husband and 

wife. They had no any issue. In the said incident, an amount of Rs. 50/60 

lacs was lost. In the said night, police arrested the accused. She requested 

one scribe at the police station and wrote the ejahar and accordingly she filed 

the ejahar before the police station.  

In cross-examination, she admitted that in earlier she was married to 

another person. From his side she has three children. Elder one is female 

who has appeared in Matriculation examination. Her children were resides 

with her earlier husband. She did not divorce with her earlier husband. She 

resides with the accused as husband and wife for last four years. Her earlier 

husband has also suspected upon her character so he leaves her. Present 

accused is younger in age to her. Accused doing service at garden. She also 

doing works in the garden. Before going to the house of Suren at about 5 

p.m. she burnt her furnace/kiln. She cooked her meal used by firewood. 

Immediately, after arrival of the accused a quarrel took place in between 

them. She went to the house of Suren Baske as accused chased her to kill. 

After quarreling with her, accused went to market to bring something. At the 

time of burning the house she was in the house of Suren. She has not seen 

the accused in setting fire into their house. Even after arrival at her home, 



5 

 

she did not look the accused there. She has not good relation with the 

accused as because, the accused has assaulted her and therefore, she wants 

to divorce the accused. She has not made statement before the police that 

on burning of her house she has incurred about lost of Rs. 50/60 thousand.  

12.   PW 4 ASI Birendra Nath Saikia, stated that on last 22-04-2016 he 

was posted as ASI of police at Sootea Police station. On that day, the 

then O/C of Sootea PS after reviving an information over phone from VDP 

Secretary of Giladharimukh village that in Ghiladhari basti one Shyam 

Choutal after quarrelling with his wife, setting fire in his own house. Then 

the said Shyam Choutal himself came to the house of VDP Secretary. 

Then the O/C Sootea PS by giving GDE No. 446 dated 22-04-2016 

entrusted him for investigation. Accordingly, he went to the house of the 

VDP secretary and took the said Shyam Chowtal in his custody and 

recorded the statement of VDP secretary. As there was a late night so he 

went to the police station with the accused.  

On 23-04-2016 Boby Choutal, the wife of the accused lodged an 

ejahar before the police station. Accordingly, a case was registered being 

Sootea PS Case No. 75/16 u/s 325/436/427 of the IPC and endorsed him 

for further investigation of the case. Ext. 2 is the said FIR and Ext. 2(1) is 

the signature of SI Alimuddin Ahmen, then O/C of Sootea PS. Thereafter, 

he visited the place of occurrence and prepared the sketch map. Ext. 3 is 

the sketch map and Ext. 3(1) is his signature. At the place of occurrence, 

he has recorded the statement of complainant and other witnesses. He 

has also seized two pieces of half burnt bamboo split, one piece of half 

burnt bamboo and half burnt thatch. Material Ext. 1 is the said two pieces 

of half burnt bamboo split, one piece of half burnt bamboo and half burnt 

thatch. Ext. 1 is the seizurelist and Ext. 1(3) is his signature. He has also 

arrested the accused person, recorded his statement and forwarded him 

to the court on 24-04-16.         

  In cross-examination by defence he admitted that on 22-04-2016 

at about 7.30 p.m. the VDP secretary informed over telephone about the 

incident to O/C Sootea PS. The place of occurrence is about 12 km from 
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the place of occurrence. At about 8.10 p.m., he reached the house of VDP 

Secretary. He has not seen any extract copy of GDE No. 446 dated 22-04-

2016 in the record. On 22-04-2016 he has only recorded the statement of 

VDP Secretary. On 22-04-2016 he took the custody of the accused and 

kept him inside the police station but not in lock-up. 

13.   PW 5 SI Alimuddin Ahmed has deposed that on last 22-04-2016 

he was posted as O/C of Sootea Police station. On that day, he received 

an information over telephone from VDP Secretary Kalu Nag of 

Giladharimukh village that in Ghiladhari basti one Shyam Choutal after 

quarrelling with his wife, setting fire in his own house. Then the said 

Shyam Choutal himself came to the house of VDP Secretary. Then he 

made a GDE No. 446 dated 22-04-2016 entrusted ASI Biren Saikia for 

investigation. Though in the case diary it appears that ASI Biren Saikia 

has recorded the statement of informant Kalu Nag but he has not cited 

his name as witness in the case diary. He has also not sent with the 

charge-sheet the extract or certified copy of aforesaid GD entry upon 

which the case was started. Ext. 4 is the chargesheet and Ext. 4(1) is his 

signature.     

  In cross-examination, he admitted that the investigation of the 

case is based upon the aforesaid GD entry. On the day of visiting the 

place of occurrence, the accused was taken to the police station for 

interrogation. He has not issued any notice to the accused. He did not 

have any knowledge whether earlier I.O. has issued any notice to the 

accused. The accused was taken in the car in which he had visited the 

place of occurrence. Accused was kept in the police station till producing 

him before the learned Magistrate.    

14. These much is the evidence of the prosecution.  

15. The accused pleads total denial while his statement was recorded u/s 

313 Cr.P.C. 

16. Learned counsel for the accused has submitted that the prosecution 

has categorically failed to prove the case against the accused beyond any 

reasonable doubt, as such he is required to be acquitted. Firstly, in the FIR   
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the informant stated that on 22-04-2016 at about 6.30/7 p.m. the accused 

after quarreling with her chased her to assault, then she went out and take 

shelter in a house of neighbour. Accused out of anger as he could not assault 

the informant, set fire to their house immediately. But the informant (PW 3) 

stated that the incident took place at 5 p.m. on the other hand, PW 1 is the 

person in whose house the informant takes shelter immediately after the 

incident, who deposed that at about 4.30 p.m. Bogi Choutal came to his 

house informed him that accused chased her to assault so she fled away. 

After half an hour he saw fire set in the house of the informant. Thereafter, 

the time of occurrence is not corroborated with the statement of the 

informant with the FIR and the vital witness i.e. PW 1. Secondly, there is no 

any eye witness who could have stated that he/she saw the accused in 

setting fire into their house. Thirdly, according to Bogi Choutal they have a 

strange relation as accused suspected his wife/informant on her character. 

So, there is every possibility of suspecting the accused can set fire of his 

house. Fourthly, the informant PW 3 admitted that they have one room made 

of thatch and bamboo where they cooked their meal by using firewood. 

There is evidence that immediately after fled away from the house, the 

informant burning her furnace/kiln in the kitchen by using firewooed. Despite 

that alleged incident took place in the month of Bohag/Falgun, it cannot be 

ruled out that due to winds of Bohag/Falgun, this sparks the firewood may 

cause fire. Fifthly, there is an admission of informant that after quarreling 

with the informant by the accused, he immediately went to the market to 

bring something. During that time, their house was burnt. Besides that, the 

informant stated that on their arrival they did not found the accused in the 

house therefore, there is no question that it is the accused who set fire into 

his own house since she has been out of her home during that time. Sixthly, 

the I.O. has failed to submit the extract copy of the GD Entry upon which the 

I.O. initiates his investigation. Therefore, the said GD Entry is an amount of 

an information given to the police first. The FIR is hit by the said GD Entry. 

Therefore, the first information i.e. the GD Entry No. 446 dated 22-04-2016 is 

not proved. Seventhly, though the place of occurrence is the house of the 
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complainant but that has not been mentioned in the seizurelist Ext.1. 

Therefore, the seizure of the aforesaid articles from the place of occurrence 

is not proved beyond doubt.   

17.  On the other hand, learned Public Prosecutor, Sonitpur, Tezpur has 

submitted that the prosecution has ably prove the case beyond any 

reasonable doubt.    

18. Keeping in mind the rival submissions advanced by learned counsel 

for both the parties, I am going to dispose of the case as follows. 

19. Since the case is charged u/s 436 of the IPC, therefore before 

averting to the evidence of the record, I would like to see what is the 

material  requirements to prove the charge u/s 436 of the IPC. To prove the 

charge u/s 436 of the IPC, it must prove that -    

(i)  that the accused caused the destruction of some property, 

or some change in such property or in the situation thereof; 

 where no eye witnesses were produced to say that they could 

be said to have seen the accused demolishing a portion of the 

wall built by the complainant, the charges would fail; 

(ii) that the above act destroyed or diminished the value or 

utility of such property, or affected it injuriously ; 

(iii) that the accused did as in (i) intending or knowing that he 

was likely to cause loss or damage to the public or to any 

person;  

(iv) that the causing of such damage or injury was wrongful; 

(v) that the property injured consisted of a building; 

(vi) that such building was ordinarily used as a place of 

worship, or as a human dwelling, or as a place for the custody 

of property.     

 

20. In the case of Bihar State Electricity Board Vs. Nand Kishore 

Tamakhuwala reported in AIR 1986 SC 1653 it has been held that – “in 

order to make out an offence of mischief, it has to be alleged that the person 

caused the destruction of any property or any such change in the property or 

in the situation thereof. From a perusal of the complaint it is clear that no 
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acts are alleged against any one of the accused persons which could bring 

any of their action within the mischief of the definition of the mischief.”  

 

21. At the outset, I would like to say that in the instant case, the 

prosecution has failed to produce any witnesses who could have stated that 

he/she seen the accused setting fires on his own house. Secondly, there is a 

difference of time in between the FIR and the statement of the informant and 

other witnesses. In the FIR it is stated that on the night of 6.30/7 p.m. 

accused chased the complainant to assault her so, the complainant took 

shelter in the house of PW 1. On the other hand, PW 1 stated that at about 

4.30 p.m. the informant came to their house informing him that her husband 

chased her to assault her so out of fear she takes shelter in his house. Again, 

the victim stated that the incident took place at about 5 p.m. therefore, there 

is wide difference of time in between the FIR, statement of the witnesses and 

statement of material witness PW 1. Thirdly, according to the informant, after 

arrival of the accused from his working place a quarrel took place in between 

them and thereafter accused chased her to assault, out of rear, she went out 

and take shelter in the house of one Suren Baske, then accused after setting 

his house on fire. But in cross-examination, she admitted that after arrival of 

the accused a quarrel took place and the accused went out to bring some 

food items from the market. After half an hour PW 1 and victim came to their 

house and saw their house was gutted in fire and during that time her 

husband was not at their home. There is clear evidence that the accused 

suspected Bogi Choutal on her character and there is an antecedent of the 

informant that earlier husband also suspected on her character so her earlier 

husband did not like her and wants to divorce her. Therefore, the informant 

and the accused have a continuous quarrel so she suspects the accused in 

setting fire of their house. On the other hand, it cannot be ruled out that the 

said fire can be caused from the sparks of firewood as there is clear evidence 

of the informant that just before coming out from her house she had cooked 

her meal on firewood.   
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22. Here in this case as discussed herein before, prosecution has failed to 

prove that accused caused damage with a wrongfully means by setting fire 

into his house. In the case of mischief, the onus is on the prosecution to 

prove that the accused caused damaged with wrongful intent, with an intent 

that he was not justified in doing it and if he well doing it under orders then 

party under whose orders he had acting no real party.  

23. Another point is to be discussed in the present case is that in the 

present case according to the I.O. on being received the information after 

giving GD Entry he proceeded to the place of occurrence and in the place of 

occurrence he seized one bounce of half burnt thatch and a piece of half 

burnt bamboo. But according to the learned counsel for the accused is that 

the seizurelist Ext. 1 does not show that it was seized from the house of the 

accused. In fact it is true that Ext. 1 stated that the place of seizure was at 

Ghiladhari basti. Exhibit 1 was prepared by the I.O. in presence of witness 

Naren Pan Tanti and Tapan Choutal. OW 2 Naren Teanti one of the seizure 

witness stated that while police seized the half burnt thatch and half burnt 

bamboo, he put signature in Ext.1(1) but prosecution has failed to bring 

other witness Sri Tapan Choutal to prove the said Ext.1. Therefore, Ext. 1 is 

failed to prove by the prosecution. 

24. Another point raised by the learned counsel for the accused is that 

the I.O. has proceeded his investigation after giving GD Entry No.446 dated 

22-04-2016 but neither the I.O. nor the prosecution has failed to produce the 

said extract or certified copy of the aforesaid GD Entry before this court. 

Since, the I.O. has proceeded his investigation of the case on the basis of the 

said GD entry, therefore this GD entry is treated as a first Information which 

is an essential document but I.O. has failed to adduce the said extract or 

certified copy of GD entry. As such, the FIR filed lateron by the informant is 

hit by GD entry made earlier. Because, the investigation commenced not 

after the filing of ejahar made by PW 3 but the investigation commenced on 

the basis of the GD entry i.e. Sootea PS GD Entry No. 446 dated 22-04-2016 

which is a vital document to prove the case but the prosecution has failed to 

produce it.  
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25. Another point is to be discussed in the present case as submitted by 

learned counsel for the accused is that Smt. Bogi Choutal has a strange 

relation with the accused because the accused suspected the informant on 

her character. According to Bogi Choutal her earlier husband also suspected 

on her character so her earlier husband abandoned her.  So, the possibility of 

suspecting the accused by the informant to set fire on his house on the 

ground of strange relation cannot be rules out.  

26. Another point is to be discussed in the present case is that there is an 

admission of informant that after quarreling with her, the accused 

immediately went out to market. Immediately after the incident, during that 

time their house was burnt. Besides that the information stated that on her 

arrival she did not found the accused in their house. Therefore, there is no 

question it is the accused who set fire into his own house is not arise.        

27. In view of the aforesaid discussions, the bleak evidence adduced by 

the informant (PW 3) cannot be relied on to convict the accused in the 

alleged offence.  

 The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution and the evidence must 

be such as to exclude every reasonable doubt about the guilt of the accused. 

An accused cannot be convicted of an offence on the basis of conjectures or 

suspicions. Since reasonable doubt arises in my mind after taking into 

consideration, the entire materials before it regarding complicity of the 

accused, so the benefit of doubt is given to the accused.   

28.  In view of the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the charge leveled against the accused 

beyond any reasonable doubt. As such, the accused is entitled to get the 

benefit of doubt. Hence, accused Sri Shyam Choutal is acquitted and set him 

at liberty forthwith.    
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29. Send back the GR Case record being No.1195 of 2016  to the learned 

committal court along with a copy of this order. 

 

  Given under my Hand and Seal of this Court on this the 16th day of 

June, 2017.       

 

 

                                                                 (A.K. Borah) 
                                 Sessions Judge, 
                                Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

 

       (A.K. Borah) 
                   Sessions Judge, 

                                                  Sonitpur, Tezpur.                                                              
 Typed by me.    

 

(R. Hazarika)Steno. 
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A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

 

  P.W.1  -  Sri Suren Bakse,   
  P.W.2  -  Sri Naren Tanti 
  P.W. 3 -  Smt. Bogi Choutal, informant. 
  P.W. 4 -  ASI Birendra Nath Saikia. 
  P.W. 5 -  SI Alimuddin Ahmed. 

 
Prosecution  Exhibit 

 
  Ext.1   - Seizurelist 
  Ext.2    - FIR 
  Ext.3  -  Sketch map  
  Ext.4   - Chargesheet. 
    
 

 
     
 

                                                               (A.K. Borah) 
                                                             Sessions Judge, 
                                                             Sonitpur, Tezpur.     


